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ABSTRACT

Before Narendra Modi became the Prime Minister of India in 2014, there was a widespread opinion among
the intellectuals, especially the Left and to some extent in the general public as well that the Bharatiya
Janata Party (BJP) is anti-reservations, anti-Dalit and anti-OBC in its approach to politics and governance.
That image seems to have been shattered by the Narendra Modi government during its first term in office
itself. The BJP government introduced a Bill to overcome the difficulty posed by the Supreme Court
judgement in the weakening of SC/ST Act. Narendra Modi government also appointed a Commission for
Other Backward Classes (OBCs). These two steps taken up by the BJP government during its first tenure
attest to its vision of SabkaSaath, SabkaVikas.

In India, the concept of Social Justice is very different from the other nations including USA and South
Africa where the Blacks faced horrible discrimination even after India enacted its constitution criminalizing
untouchability and discrimination. The Indian constitution guarantees fundamental rights to its citizens
such as equality before law, prohibition of discrimination, equality of opportunity in matters of public.
However, unlike USA or South Africa, certain clauses of Articles 15 and 16 of the Indian constitution
empower state to provide reservations to socially and educationally backward classes like the Scheduled
Castes, Scheduled Tribes, OBCs and women. However, in the last 70 years no study was conducted by any
government agency or a judicial agency to assess to what extent reservations in education and employment
for the poorer sections among the various categories of SCs, STs and OBCs has reached them or benefitted
them. Unfortunately, no such study was also commissioned how the reservations in education and
employment have impacted the poor among the so called Upper Castes or Forward Castes (as they are known
in South India) who are technically Economically Weaker Sections (EWS). Even the intelligentsia turned a
blind eye towards the cutthroat competition and cruelly high cut off marks these sections face in the
admissions and competitive examinations in education and employment. Hardly any study is commissioned
to probe the perception of the high suicide among the EWS.

It is the Narendra Modi government, in its vision of SabkaSaath, SabkaVikas which understood the plight
of EWS and included them under the ambit of Social Justice. We need to analyze the evolution of social
justice and the Indian constitution as well as the provision of social justice to the Economically Weaker
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Sections (EWS).
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INTRODUCTION

In the present article an attempt is made to analyse EWS reservation issue in the overall ¢ Sab KaSath,
SabkaVikas and Sab KaVishvas’ policy of the Narendra Modi government. In order to understand the evolution
of the concept of the present day social justice in India, it is necessary to compare and analyze the historical
events in the other nations with the similar situations. The need for social justice arose because of the
discrimination practiced against certain religious communities, certain groups within the same religion, racial-

ethnic groups, caste-language groups or the communities living in certain regions.

Some form of discrimination against certain communities or groups existed in most of the major religions,
cultures and nations. Just as the Dalits faced the cruel form of discrimination of untouchability in India, the
Blacks faced similar kind of discrimination in the European colonies in Africa and South America. Even in the
United States of America (USA) the discrimination against Blacks continued even after the Civil Rights
Movement. Similarly, Jews were subject to cruel discrimination in Europe. However, the discrimination against
such groups has been less popular. For example, in USA slavery existed for two centuries before it was abolished
in 1863. Even after 1863, Black people were discriminated against in all sorts of ways. They were prevented from
voting; were forced to attend separate schools; segregated in places like restaurants, stores, buses, coaches and
trains. Even the trade unions refused to allow Blacks to join them. Even during the Second World War, when the
American troops were travelling on the Queen Mary to fight in Europe, Blacks had to travel in the depths of the
ship near the engine room, well away from the fresh air. This kind of discrimination continued until the mid-
1950s. The mass movements against racial discrimination started in 1955 when Dr.Martin Luther King initiated a
non-violent civil rights movement. These movements resulted in the Voting Rights Act of 1965 which guaranteed
voting rights for the Blacks. The Blacks in the US started to vote without fear since 1970s (Lowe 1997: 405-
408).

Although there was acute discrimination against the native Black population by the White rulers in South Africa
since the 19™ century, after the Second World War, under the Prime Minister Malan (1948-54) a new policy
called ‘Apartheid (Separateness)’ was introduced in South Africa. In other words, ‘discrimination’ against Blacks

in South Africa was ‘constitutionalized’!!. The policy of apartheid, although certain reforms were introduced,

North Asian International Research Journal Consortiums www.nairjc.com



North Asian International Research Journal of Social Science & Humanities ISSN: 2454-9827 Vol. 10, Issue 12, Dec. 2024
<< >

continued till 1990s in South Africa. ( Lowe 1997:470-477). It is amazing that when in India during 1948-54, our
Parliamentarians and leaders made discrimination a cognizable crime and provided reservations for the Dalits and

Adivasis, in South Africa discrimination was being legalized!!

The Jews were always discriminated in Europe, but the Holocaust was the most notorious-the deliberate murder
in extermination camps of over 5 million Jews during the Second World War. (Lowe 1997:113).This cruelty is
shocking that in no religion, culture or nation in the 20™ century, 5 million innocent people were deliberately

murdered on account of their religion, race, ethnicity, or caste.
INDIAN SETTING

India, being a colony was influenced by Europe, especially England, in the major aspects of administration, law
and constitution. Although reform was attempted in Hinduism against discrimination, it was only after the advent
of Baba Saheb Ambedkar and Mahatma Gandhi that a systematic and modern reform movement against
untouchability began in India. There is one fundamental difference between the movements against
discrimination in the US and South Africa on one hand and in India on the other. In USA and South Africa the
reformers fought against the government against the discrimination. They never attacked the religion, i.e.
Christianity as a cause of the discrimination practised in those countries. In India, Ambedkar attacked Hinduism
against untouchability and demanded special protection for Dalits in the form of political reservations. In South

Africa, the movement was in fact, the opposite- movement against the Bantustans, which were African reserves.

Gandhi had made untouchability an issue of public concern and the 1920 Non-cooperation resolution mentioned
the removal of untouchability as a necessary pre-condition for attaining swaraj. The Gandhian approach failed to
satisfy Dalit leaders like Ambedkar who preferred a political solution to through guaranteed access to education,
employment and political representation. For many of the Dalit associations, not just integration of public
institutions, but caste based reservation in education, employment and legislatures as a compensation for
historical injustices became a non-negotiable demand. ‘Protective discrimination’ became a regular feature of
colonial public policy since the 1920s. From the official standpoint, this was partly to redress social imbalances,
but partly also to divide and rule ( Bandyopadhyay 2015: 352-353).

The first meeting of the AkhilBharatiyaBahishkrutParishad (or All India Depressed Classes Conference) was
held at Nagpur in May 1920 under the presidency of the Maharaja of Kolhapur. In 1928, Ambedkar demanded a
separate electorate for Dalits before the Simon Commission- in the absence of universal adult franchise-as the
only means to secure adequate representation for the Dalits (Bandyopadhyay 2015: 354-355). During the first
session of the Round Table Conference, Ambedkar moved further towards this position and had a major
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showdown with Gandhi at the second session of the Round Table Conference in 1931, as Gandhi opposed it for
the fear of permanently splitting the Hindu society. When the Communal Award recognized the right to separate
electorate for the untouchables in 1932, Gandhi embarked on his fast unto death to get it revoked. A compromise
was reached between Gandhi and Ambedkar, known as Poona Pact which provided 151 reserved seats for the
Scheduled Castes in joint electorate. The provisions of this pact were later incorporated into the Government of
India Act of 1935.

In July 1942, Ambedkar was appointed the Labour member in the Viceroy’s council.At a conference during 18-
20 July 1942 in Nagpur, Ambedkar started his All India Scheduled Caste Federation. At the eve of independence,
Congress party offered Ambedkar a seat in the Constituent Assembly and then chose him the Chairman of the

constitution drafting committee ( Bandyopadhyay 2015:356-357).

From the 1920s Ambedkar fought for the rights of Dalits. Historically, in the Hindu society only Dalits were
treated as untouchables. Adivasis and the OBCs were touchables and therefore did not face the stigma the Dalits
faced. In this sense, in India, untouchability became the primary cause for political reservations in the Hindu
religion. Perhaps owing to this reason there were no such movements for rights of the Adivasis and the OBCs
during that period. The first report on minority rights, made public in late August 1947, provided reservations for
untouchables only. Only one member, Jaipal Singh, an Adivasi himself, held that tribals were the original
inhabitants of India (Adivasis). In his first speech in the house on 19" December 1946 welcoming Objective
Resolution, Jaipal said that all the non-tribal people in India were newcomers who exploited the adivasis for
6,000 years!! ( Guha 2017: 114-115). He also said that ‘sir, if there is any group of people that has been shabbily
treated it is my people. They have been disgracefully treated, neglected for the last 6000 years’ (Guha 2017: 115).
Three years later, the Constituent Assembly had convened a sub-committee on tribal rights headed by
A.V.Thakkar to study their rights. (Op.cit). Significantly, until 1946, untouchability formed the basis for the

reservations and hence social justice for the Adivasis or the OBCs did not arise.
LITERACY AND EDUCATIONAL BACKWARDNESS

The founding fathers were fully aware that a better and wider education was an instrument of social and economic
progress, equalization of opportunity and the building up of democratic society in India. In 1951 only 16.6% of
the total population was literate, and in the case of rural families the percentage was only 6% (Bipan Chandra et.al
2008: 184-185). It is very important to note that illiteracy pervaded all religions, communities and castes during
and after the British Raj, when almost 80% of the population living in the country side, the rural literacy being a

dismal 6%. Hence, it is a myth that only that only Dalits and Adivasis were deprived of education. These figures
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show that even the so called upper castes/forward castes were also illiterate during the 1950s. Even in as late as
1991 only 52% of Indians were literate. (Op.cit. p. 185).

THE INDIAN CONSTITUTION AND RESERVATIONS

The basic philosophy of the Indian constitution is to be found in the Preamble. The Preamble states that ¢ (T)he
people of India, having solemnly resolved to constitute India into a Sovereign Democratic Republic and to serve
all its citizens, Justice, social, economic and political;Liberty of thought, expression, belief, faith and worship;
Equality of status and opportunity; and to promote among them all, Fraternity assuring the dignity of the

individual and the unity of the nation’ (Kashyap 2005: Cover Page; Bipan Chandra et al 2008: 54).

‘The grant of universal rights to all was offset by a recognition of positive discrimination, or affirmative action, in
compensation for past injuries inflicted upon the very poorest and lowest in the social order-especially those
excluded from the system of castes, the “untouchables’... in the form of a policy of ‘reservation’ of government

jobs and educational places for members of these groups’ ( Khilnani 2004:36).

Such interpretations of the constitution clearly point out that the original idea of reservations in terms of social
justice indicated the Dalits who faced untouchability. However, nowhere in the Preamble, there is any suggestion
that other members of the society are not entitled to the policies of social justice. Otherwise, Equality of status
and opportunity and assuring the dignity of the individual guaranteed in the Constitution to every single citizen

have no meaning.

It is also unique in the case of India that while other nations which faced discrimination such as USA and South
Africa overwhelmingly emphasized on the individual liberty and individual rights the Indian Constitution focused
on communities. It is also significant that in USA and South Africa they fought for equal rights, equal
opportunities and dignity, they did not demand political reservations or reservations in education and employment
based on race, religion, ethnicity or language. There are some studies comparing the Affirmative Action in the US
with the Reservation system in India. However, there is one fundamental difference between the two-is that
affirmative action is not enshrined in the constitution of the USA, nor is it quota-based as in India. In India,
affirmative action policies have a much longer history than the US. The Reservations are constitutionally
guaranteed (for SC/ST), and take the form of quotas in government jobs, educational institutions, and electoral
seats at each level of government. In the US, the program is around 40 years old, not constitutionally guaranteed,
and quotas are ruled out (Kedia 2015 ;Deshpande 2006).

In that sense there has been a somber contradiction in the Indian Constitution.
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Article 15 of the Constitution of India enjoins the state not to discriminate against any citizen on grounds only of
religion, caste, race, sex, place of birth or any of them. Clauses 3 and 4 of article 15 embody exceptions to the
general principles of non-discrimination. They respectively empower the state to make special provisions ‘for
women, children and for the advancement of any socially and educationally backward class of citizens or for the
Scheduled Castes and Scheduled Tribes’ (Kashyap 2005:101-102). There seems to be a direct clash with the
equality of an individual (and his/her constitutional right against discrimination) for employment with the
‘socially and educationally backward classes’ or SCs/STs’ in the very article. This kind of clash appears to be
unique to the Indian constitution. Clause 4 in article 16 empowers the State to make special provision for the
reservation of appointments or posts in favour of any ‘backward class of citizens’ which in the opinion of the
State or not adequately represented in the services of the State. (Kashyap 2005:104-105). It is important to note
that ‘caste’ not mentioned here. The Supreme Court held that the caste of a person cannot be the sole test for
ascertaining whether a particular class is backward or not. It ruled in Chitralekhav Mysore (AIR 1964 SC 1823)
that though a caste is a relevant circumstance in ascertaining the backwardness of a class, there is nothing to
preclude the authority concerned from determining the special backwardness of a group of citizens if it can do so
without reference to caste. In K.S. Jaysreev Kerala, (AIR 1976 SC 2381; Also ChhoteyLalv Uttar Pradesh, AIR
1979 All,135)) case also, the Supreme Court held that ‘caste and poverty are both relevant for determining the
backwardness. But neither caste not poverty alone will be the determining test’. (Op.cit,p.103). It is already
shown that during the 1950s the rural literacy was just 6% where the so called upper castes or forward castes were
also ‘educationally backward’. Hence, if we analyze the Constitution in conjunction with the Supreme Court
judgements the ‘Economically Weaker Sections’ deserve reservations. Since the 1950s, it is not really known how
were ‘socially and educationally’ backward classes determined when 94% of the rural population was illiterate!!
The only way would be to take into account the ‘social backwardness’. Again to fix the ‘social backwardness’ of
a group by comparing them with the so called upper castes/forward castes who are themselves educationally
backward is unscientific !! Since then, one way or the other, the forward castes who are educationally backward

have become the ‘other’ in the complex system of reservations.

As already noted, untouchability faced by the Dalits formed the basis for Reservations in India as a result of
movements against untouchability by Ambedkar and Mahatma Gandhi. Initially, it was perceived that the
untouchables or Dalits who were known as Depressed Classes and Scheduled Castes are to be provided
reservations. In the Constituent Assembly, the reservations for the Adivasis or Scheduled Tribes was also taken
up. When the original Constitution was framed the framers of the Constitution of India made certain
arrangements for the backward classes to enable them to enjoy a humane life and for their upliftment. The

reservations for the backward classes can be broadly categorized into: political, educational and employment.
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For the political reservations, the Constitution provides for reservation of seats in proportion to their numbers for
the SCs and the STs in the Lok Sabha (The Lower House) in its Article 330, and in the Legislative Assembly of
the State in Article 332. These provisions do not exist for the OBCs. This indicates that, according to the

Constitution, the principal categories for the affirmative action are the SCs and STs .

For the educational reservations, an implication exists in the constitutional provision - Article 15(4), which allows
the state to make any special provision for the advancement of any socially and educationally backward classes

of citizens or for the SCs and STs.

For the employment reservations, the Constitutional provisions as modified and simplified from time to time are,
Articles 16(4), 16(4-A), 16(4-B), 320(4) and 335. These articles provide explicitly for reservation in educational
institutions for the backward classes and the authority of the State to make any required changes as and when

required.

Article 15(3) provides special power to the Parliament to make special provisions for women and children and
Article 15(4), to make special provisions for the advancement of socially and educationally backward classes.
Similarly, Article 16(4) of the Constitution provides that the State can make special provisions for the
reservations of appointments or posts in matters of public employment in favour of any backward class of citizens

which, in the opinion of the State, is not adequately represented in the services under the State ( Kedia 2015).

If we observe closely, the perception of our leaders and founding fathers has evolved to include Adivasis and
‘Backward Classes’ in the ambit of reservations. Although many state governments, especially in the South have
extended reservations to the ‘Backward Classes’ who are known as ‘Other Backward Classes’ (OBCs) from
1970s, in the central services it was only after the Mandal agitation that they were able to get reservations in the
central services. Much water has flown since the Mandal agitation. Initially, the so called Upper Castes or
Forward Castes as they are known in South India were accused to be the reason for the educational backwardness
of the rest of the society. As it is shown, the rural literacy rate in India in the 1950s was just 6% and hence it is
self-evident that the Forward Castes were as illiterate as the other sections. However, the overall perception to
blame the Forward Castes continued till the Mandal agitation. As the literacy started to grow from 1990s and the
OBCs started to enjoy the fruits of reservations, in some sections, sympathy for the poor among the Forward
Castes began to develop. It was recognized that especially among the education sector in the professional courses
that these poorer Forward Castes, the ‘Economically Weaker Sections (EWSs)’ face cutthroat competition. These
EWSs are as vulnerable as the other poorer sections of the society but they face unfair competition from the other

rich sections who have better access to quality education. For decades, the EWSs were as educationally backward
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as the other sections although they might have been born in a ‘forward caste’. In the last two decades, the
intellectuals among all sections of the society, and in the society itself a deep ethical churning has taken place by
which it was realized that the EWSs have been facing serious problems in education and employment despite
scoring high marks. The silent majority has also accepted that the EWSs also require reservations. This positive
change in perception in the society is reflected in the fact that when the Constitution (One Hundred And Third
Amendment) Act, 2019 to provide 10% reservations for the EWSs was introduced in both the Houses during 8-9,
January 2019, there was hardly any opposition from the members. The reservation of up to 10% for
“economically weaker sections” in educational institutions and public employment was in addition to the existing

reservation. The Act also excludes the rich among the EWSs by the following the principle of Creamy Layer.

The gradual perception change among the political class, intelligentsia, media and the increasing awareness of the
global situation in the last two decades paved the way for the 10% reservation for the EWSs in India. However,
the bold decision by the Narendra Modi led government to introduce the Bill in both the houses before the Lok
Sabha elections speaks for their sincerity to include all the sections of the Indian society in their policy of Sab
kaSath, Sab kaVikas and Sab kaVishvas. Narendra Modi’s policies of Jan DhanYojna, Cooking Gas connection
to every house hold, Lavatories for every family, providing tap water to every house, providing a permanent
house to everyone etc in the last six years have been envisaged with the spirit of Sab kaSath, Sab kaVikas and
Sab kaVishvas. With the same spirit, Modi government has provided the 10% reservations for the EWSs. What
is often ignored is EWSs reservations introduced by the Modi government are beyond religion which recognized
the fact that the Minority sections in India, especially Muslims, are as educationally backward as Dalits, and they
also need reservations. EWSs reservations are one symbolic representation of the policy of Sab kaSath, Sab
kaVikas and Sab kaVishvas. If such inclusive policies are pursued through which equality among all the classes
and communities develops, in the coming decades, perhaps there would be tiniest necessity for reservations in

India.
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